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oing out on a limb requires knowledge of tree law

s county attorney and as a private
ttorney I have received many
calls through the years by one neigh-
bor concerning damages from or
problems with trees or bushes that
grow or hang over from an adjoining
neighbor’s property. Recently I have
received several calls asking for a
copy of an article concerning this
topic that was run a couple of years
ago. [ thought it may be helpful to

again explain the law in Kentucky -

concerning these situations.

By a case arising out of Kenton
County that was decided by the Ken-
tucky Court of Appeals in 1985, Ken-
tucky has adopted what is known as
the "Massachusetts’ Rule" governing
problems with trees between adjoin-
ing property owners. This. rule
imposes very limited liability versus
what is known as the "California

Rule" which impos-
es much more lia-
bility upon the
owner of the land
where the tree is
growing.

Under the
"Massachusetts’
Rule" as adopted in
Kentucky, a proper-
ty owner is not
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County liable for, and is not

required to remove,
extensions of limbs
and roots over and into the adjoining
property of others. The theory
behind the rule is that a property
owner should be able to grow all the
trees he wants on his own property
regardless of how much they extend
over onto another’s property.
However, although the neighbor
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cannot force the owner to cut back
the trees, the neighbor has the right to
cut off intruding limbs or roots on his
own property.. For example, if a prop-
erty owner's trees were hanging over
your driveway or your house causing
problems or the roots from the tree
were buckling your sidewalk or drive-
way, then you would be permitted to
cut the/ roots and the limbs back to
the property line if necessary.
However, the law is different if we
are dealing with a dead or damaged
tree that is likely to fall and cause
injury. You could still cut back the
dead or damaged tree to the property
line, but you could also file a suit for
negligence against the adjoining
property owner for injuries caused by
the dead or damaged tree. And you
could also file a lawsuit on the theory
of nuisance requesting that the

adjoining property owner be required
to remove the dead or damaged por-
tions of the tree.

The theory behind the difference

“in the law as to alive or dead trees is

that it would be futile to require the
neighbor to remove a portion of a
dead and dangerous tree back to the
property line while leaving the hazard
‘of a large portion of the total tree to
remain in a threatening position.

Although under Kentucky law as
explained above, you have the right to
trim back the limbs and roots from a
neighbor’s tree that extend over onto
your property without the neighbor’s
consent, I would certainly suggest
contacting the neighbor, explaining
the problems and trying to work

together to eliminate the problems.
Justin Verst can be contacted at 331 York Street,
Newport, 41071, fax at 491-5932 or e-mail at
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As an attorney, I have re-
ceived many calls through the
years by one neighbor con-
cerning problems with trees,

bushes or other vegetation that

grow or hang over from an
adjoining neighbor’s property.
I thought it may be helpful to
explain the law in Kentucky
concerning these situations
especially given the effects
the extreme weather condi-
tions this past winter had on
our trees. .

In 1985, Kentucky has
adopted what is known as the

“Massachusetts’ Rule” govern-

ing problems with trees be-

tween adjoining property own-

ers.
Simply, a property owner is
not liable to a neighbor for

tree limbs and
roots that
extend into the
neighbor’s
property from
a tree that is
alive.
Moreover,
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and into the

adjoining property of others.
The theory behind the rule is
that a property owner should
be able to grow all the trees he
wants on his own property
without repercussion.

Although the neighbor can-
not force the owner to cut

back the trees, the neighbor
has the right to cut off intrud-
ing limbs or roots on his own
property. For example, if a
neighbor’s trees were hanging
over your driveway or your
house causing problems or the
roots from the tree were buck-
ling your sidewalk or drive-
way, then you would be per-
mitted to cut the roots and the
limbs back to the property
line. Nevertheless, if you ex-
ceed past the property line,
you can be liable for civil dam-
ages caused by your actions.

On the other hand, if the
tree is dead and likely to fall
and cause injury, a neighbor
can file a nuisance suit re-
questing the adjoining proper-
ty owner be required to re-

move the dead or damaged
portions of the tree. The the-
ory behind this is that it would
be futile to require the neigh-
bor to remove a portion of a
dead tree back to the property
line while leaving the hazard
of a large portion of the total
tree to remain in a threatening
position. If the tree has al-
ready fallen, you can also file
suit for the damages caused by
the fallen tree.

In most cases, the best
starting point to resolving a
problem would be contacting
the neighbor, explaining the
problems and trying to work
together to eliminate the prob-
lems.

There may be several is-
sues involved including for

example where exactly the
property line is actually locat-
ed or if the property is owned
by the government. If in doubt
or an issue arises, it is always
best to consult an attorney to
assist and advise you with
your specific problem because
the law in this area is still
being developed.

I hope this information is
interesting and helpful. If you
have any topics you would like
to have covered, please con-
tact my office by e-mail at
campbellcoatty@gmail.com, by
phone at 491-7700 or by reg-
ular mail addressed to 319
York Street, Newport, KIX
41071.

Steven J. Franzen is Campbell
County Attorney
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